UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION e

In the Matter of:
Doclat Mo, 9299

MSC.SOFTWARE CORPORATION,

8 cotporation.

MSC’s RESPONSE TO PARAMETRIC TECHNOLOGY CORPORATION'S
MOTION TO LIMIT OR QUASH SUBPOENA DUCES TECUM

As this Cowrt is well aware, from day one MSC has taken issue with Complaint

Counsel’s litigation-rigged “advanced MASTRAN-based solver” market definition. As we have
made clear, MS5C’s believes ~ and will prove through evidence from its irue competitors and .
customers — that in (he real-world market, MSC. Nastran competes with non-Wastran finite element
analysis (“FEA”) sotvers. One of those FEA solvers is Pro/MECHANICA — & product designed and
sold by Parametric Technology Corporation (“PTC™).

In a brief thai might as well have been written by Compleint Counsel, counsel for
FTC buys right into the FTC’s allegations of a “Nastran-oniy™ market and refuses io produce any
documents relating to PTC’s own non-MNasttan product — despite admitting that its
Pro/MECHANICA productis an FEA solver. PTC may not refuse to produce documents necessary
tor MSC’s defense just because its lawyers prefer Complaint Counsel’s view of the case.” Tnstead,

as this Court has previously stated, PTC may not refuse to scarch for or produce documents simply

' As MSC has previously mentioned, competitors 1ike PTC have an interest in MSC losing this
case —as the remedics sought by Complaint Counsel will hobble MSC and provide competitors like
PTC with a windfall opportunity to acquirc MSC’s flayship software code. PT(’s general
unwillingness to provide discovery to MSC is consistent with its competitive self-interest in ihe
oulcome of this dispue.



because it is a third party — PTC must “handle this subpocna in the same way you would handle a
request for prodaction 1f you were a party to a lawsuit.” (2/25/02 [Irg. Tr. at 11, attached as Exhibit
R)

Despite its bluster, PTC fails o inform the Court of MSC’_S attempts to work with
PTC counsel to address PTC s alleged burden objections. Moreover, P'I'C’ s representation thal it
satisfied its meet-and-confer obligations prior to filing this motion is patently false — MSC was nol
mformed in any way of the filing of PTC’s motion until a copy arrived on owr fax machine on
Febenary 199,

Consistent with its usual practice and the Court’s prior guidance, M5 continuges to
try to resolve the issties raised in PTC’s motion withowt the need for the Court’s involvement. On
Febmary 26, 2002, MSC specifically addressed the inadequacies in PTC’s proposal by letter and
set forth the catepories of information that MSC weuld be willing to accept in response to its -
subpoena. (See 2/26/02 Letter [rom G. LoCaseio to 1. Scott, attached as Exhibit A} Counsel [or
PTC has never responded to that letter or MSCs proposai.

BACKGROUND

In order to rebut Complaint Counsel’s markel definition, MSC has been required to

gather relevant information from the frue participants in the FEA solver market. As part of that

information-gathering process, on January 23, 2002, MEC exercised its rights under FTC Rule



3.34(b} and served subpoenas drces Fecum on seven of its industry competitors.? One of these seven
subpoenas was served on PTC, which MSC knows to be one of is competitors in the FEA market,?

Along with the subpocna duces fectm, MSC included a cover letter expressly stating
its willingness to discuss any PTC concerns over the scope of tha subpoena and to engage in
measnres to heip PTC meet its discovery deadline. PTC s failure to even altach that cover lctter to
the subpoenatoils N[ul.iam (despite having attached the subpoena and selected other cotrespondence)
is telling and shows the lengths to which PTC appears to be wiiling to go to avold producing
documents. (See 1/23/02 reprint of that Letier from G. LoCascie to R, Hartison & I, Fricdman,
attached as Exhibit C.)

In regponse to that letter, on February 7, 2002, MSC and PTC engaged in a less-than-
productive discussion of the subpocna. Despite alleging a “service defect” in the subpocna, PTC
counsel refised to answer any questions about how it was that the .subpocna came into PTC's

possession if such a defect truly existed.? Althongh MSC alse repeatedly offered to address PIC’s

2 PTC™s attempt to make it appear that MSC sumehow delayed in serving the subpoena is
misguided. The “issuance™ date on the PI'C subpoena reflects the date a blank subpocna form is
picked up from the FTC —not the date it is prepared and ready for service by MSC, MSC served the
PTC subpoena immediatel y after finalizing the necessary decwrnent schedule for the subpoena. This
practice of obteining blank subpoenas from the FTC zhead of time is not uncommon or improper.
wee FTC subpoena duces tecum to IBM — “issued”™ by FTC on November 28, 2001 but served by
Complaint Counsel on December 27, 2001.

* Orther providers of FEA software also view PTC as a provider of products that compete against
MSC Nagtran. Should the Court believe it helpful, MSC can provide cvidence fn camera to that
¢ffcct that has been provided by other third partics under the Protective Onder as Restricted
Confidential

* Indeed, despite having accepled service, PTC continues (o raise this point but again aveids
addressing the real issue — was the subpoena in fact delivered to PI'C? — saying only “the subpocna
eventually reached the hands of counsel for PICY.
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concerns that the subpoena was overbroad or unduly burdensome on a category-hy-category basis
during that call, PTC rciected those efforts and simply indicated its vverall unwillingness to produce
responsive documents to M3C.

Despite the parties mutial differences, the parties secmed fo malke SOTNC Progress
toward the conclusion of the February ™ phone conference. PTC's attorney agreed to discuss the
conversation with his client and agreed to obtain an organizational chart of PTC to assist MSC's
efforis at narrowing the scope of the search. PTC’s attorney also agreed 1o get back to MSC about
these issucs by the beginning of the next week. See PTC Br., Ex. A (Feb. 7, 2002 letter from PTC
attorney Thane D. Scott, promising that “we will speak again early next week™).

Although PTC claims that MSC has been a source of delay, PTC s attorney, by his
own admisgion, did not altempt to follow up with MSC vntil Thursday, February 14, 2002, (PTC
Br. at 3.) [ndeed, PTC s attorney 6 has not produced the promised organizational ehartin order
10 assist MSC in evaluating the merits of PTC™s proposal 1o limit the document seurch o ondy four
individuals, as MSC has no way to tcll whether these four individuals are a reasonable repository
stanple of the information sought by the subpoena. CQuile simply, MSC cannot agree to exclude all
other PTC personnel from the scope of the subpoepa without some idea of PTC s corporte structure
or what those other people do.

More problematic than its plan to only slrea.rch four emplovees’ files, PTC propuses
to also confine its search for documents to ouly two categones: {1) documents related to MSC; and

2} decuments related to Nastran-based FEA solvers. Such limitations are ¢learly unaccoptable to
MBSC, as lhey contradict the very purpese of the subpoena, 2 ¢., to gather information about the broad
FEA market in which non-Nastran FEA solvers compete. Indeed, PTC’s attempt fo so limit the
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subpoena while it has full knowledge of MSC’s defense (through discussions with counsel and its
obvions review of the pleadings to date) confirms its bias towards Complaint Counsel’s view of the
case and interest il not producing documents.

Although PTC did not provide an organizational chart or any other backup to support
its unilateral decision to limit its doeiment search to four employees, MSC took steps to and did
respond fully to P1I'C’s proposal. Shorily alter recelving the PTC propesal on Friday, February 154,
Gregg LoCascio, the MSC attorney handling this issuc, was called out of town to address other
matters in s casc. Howewver, in order to reassure PTC counsel that its proposal was not being
1pnored, Mr, LoCascio — on the first business day alter receiving FTCs proposal — dictated a letter
to PTC counsel. That February 19 letter made perfectly clear that Mr. LoCascio was “out of the
affice™ and that “we will bz providing w response shortly.” (2/19/02 Letter form . LoCascio to
T. Scott, attached as Exhibit D)

MEC was unablc to provide a substartive reaponse before PTC filed the instant
motion because PTC filed its mohon that very same day — withow! any efforf to meet-and-confor
or even nofify MSC connsel.

Despite PTC’s assertions to the contrary, MSC remains committed to resolving this
dispute without the need for judicial intervention, Although PTC’s filing of this Molior delayed
MSC’s response, MSC provided a detailed response to PTCs proposal and the issucs in dispute on
February 26%, 2002, (See 2/26/02 Letter from G. LoCascio to T. Scott, attached as Exhibit A.)
However, as P1'C counsel has failed to yespond to MSC’s letter of February 26%, MSC altematively
sets forth the documents it requires pursuant (o the subpoena and asks this Court to enter an order

accordingly.



L PTC MISINTERPRETS THE PLAIN MEANING OF FTC DISCOVERY RULES AND
THIS COURT'S SCHEDULING ORDER.

Degpite the clear segregalion between discovery of partics and discavery of non-
partics in both this Court’s Scheduling Order and the FTC Rules, PTC apparently believes that the
partics’ lirnitations on discovery against one another somehow serve to imsulate PTC from having
to respond to MSC’s subpoena. This argument is without ment and should be rejected ?

The FTC rules of discovery make a clear and express distinction between discovery
of parties and discovery of non-parties. Kule 3.57%(a} provides that “[alny party may serve on
another parfy arequest’ for “[plroduction of documents and things.” The rule forther provides that
“[a] person nof a party to the action may be compelled to prodace decumenty and things . | | as
provided in § 3.34.7 FTC Rule 3.34, of course, is the nile authorizing subpoenas duces fecum. In
other words, the FTC rules provide that document discovery of a party 15 conducted through
document “requests” whiie document discovery of a non-party, such as PTC, is conducied through
“snbpoenas duces recum.” These distinctions are netthar novel nor FIC specific — they are
comanonly understood by liligalors fght oul of law school.

Consistent with FTC rules, the C_.ourt’ s Bcheduling Order antains separate provisions
for parties to serve document requests of each other and to serve subpeenas duces fecum on third

parties. Compeare Add’'l Provisions 3 {providing each party with 100 decument requests} and 6

* Indeed, if PT(Ys argument was the case, Complaint Counsel —which has served upwards of 90
requests on MSC with subparts — would have only been able to seek less than 10 categories of
documents colleetively from all of its third party subpoenas. Like MSC, Complaint Counsel has
served subpoenas seeking tultiple categories of documents without limitation by the party discovery
limitation under the Scheduling Order.



(providing for subpoenag duces fecum on “non-parties™). In addition to nsing the term “docarnent
request”™ instead of subpoena duces tecum, Additional Provision 3 clearty applies to discovery
between parties, as it also poverns “interrogatories™ and “vequests lur admission” ~ both discovery
methods that may not be wsed against non-parbics,

In light of the clear language of the I'TC rules and this Cowrt’s Scheduling Order (as
well az both partics subpocna practice in this case), MSC’s abilily 1o conduct dizcovery of third
parties such as P1C is completely unaffected by Additional Provision 3°s party “document request”
limitation. Additional Provision 6, which does regulate the use of subpoenas duces tectm on “noin-
parties,” contains no similar limitation. Therefore, PTC's contention that MSC has “exceeded” the
Limits of its discovery 1s musguided and its attempt to have MSC’s subpoena quashcﬂ as arcsult

invites ervor.

FIR PTC’S PROPOSAL TO SEARCH ONLY FOUR EMPLOYEES' FILES FOR ONEY .+

TWO CATEGORIES OF DOCUMENTS — EXCLUDING PTC'S OWN FEA SOLVER
= IS UNACCEPTABLY NARROW,

Fundamental due pracess provides MSC the right to defend itself agamst Complaint
Counsel’s allegations and FTC Rule 3.34(b) provides MSC the specific right to build its defense
through the use of third-party discovery. Having been subjeeted to an enormous amount of what it
feels isunjustified discovery by Complaint Counsel, MSC is sensitive to (he concerns of third parties
and, consequently, has attempted to limit the scope of subpocnas deuces tecim whenever necessary
so as to provide MSC only with the documents necessary to its defense while avoiding undue burden
on third partics such as PTC.

Nevertheless, PTC cannot ignore MSC's requests, decide for ilself what documents
are relevant lo MSC’s defense, and otherwise refuse to comply with the subpoena. See fu re
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Vfrmﬁim Antitrust Litig. 2001 WL 1049433, at*11 (D.D.C. June 20, 2001} "It is well-astablished
that parties arc cotitled to discover not only admissible evidence but alse information that is
‘reasonably calculated to lead to the discovery of admissible evidence,”™); United States v. Dentsply
intern., Inc., 2000 WL 654286, al *4 (D. Del. May 10, 2000) (“Relevance has been consirucd
liberally under Rule 26(b){1), to ‘cncompass any matter that bears on, or that reasonably could lead
to ather matter|s] that could bear on, any issue that is or may be in the case.””").

Asacorpetitario MSC and a provider of FEA solver soltware, PTC s likely to have
information relevant to M3C's defense. Accordmgly, MSC iz entitled to discovery from PLC and
PTC’s narrow propoesal to search enly four employees’ files for only two categories of documents
[an.d excludes PTC's own FEA solver) is unacceptable.

PTCs proposal is fundamentally [lawed in that it allempts to limit its search to only
two categories. of documents: documents related to M5C and deeuments ralated to Nastran-hased
FEA solvers. PTC refuses to produce both information on its owh competitive FEA solver
{Pro/MECHANICA) and inlormation on the FEA solver market, regardless of whether those
products are Nastran-based ornat, This infuﬁnaﬁon 15 ¢rucial to MSC s defense agamst Complaint
Coungel’s allegation that there iz a “separate product market for advanced NASTRAN-bazed
solvers.” Tn fact, PTC s proposal ignoves the fact that PTCs Pro/MECHANICA product performs
finite elemeni amalysis and conlains an FEA solver — a fact acknowledged by PTC’s own Paul
Cimino, who admits in his affidavit attached to PTC’s motion:

Omne complementary aoftware module group within the Pro/Enginecr suite is a

produci called Pro/Mechanica, wheih incorporates finite element analvsis (“FEA™)
solver technology.



Yet, under PTC’s proposal, the features and functionality of the Pro/MECHANICA FEA solver
would be excluded from its documenl search and production. Matcrials sufficient to identify the
features and llmctionalities of P1C s FEA solver should be produced.

Similarly, PTC’s proposal ignores MSC’s request and need for market and
eompetitive anaiyses, such as any evaluation by PTC of the market for stand-alone FEA solvers or
FEA solvers lhat are incorporated into CAE software. Likewise, PTC’s proposal ignorcs MSC's
request and noed for market share and revenue information for I'TC products containing FEA
solvers. MSC has requested, needs, and is entitled to this inforteation.

Likewise, PTC’s proposal appears to ignore UAT and CSAR — the very companies
whose scquisitions are the basis of the FTC’s suit apainst MSC. Information regarding UAT and
CSAR necds to be produced, including any analyses of their FEA solvers, their cotporate vigbility, |
miarket presence -or strength, a3 wall as any PTC evaluation-of the acquisition of or investment in
either UAT or CSAR. PTC’ s proposal also ignores any commminications or analyses relating to
MSC’s acquisitions of UAI and CSAR — whether to the FTC, 1o customers, or internally.

In addition, PTC’s proposal ignores analyses or discnssions velating to customer
switching from MSC.Nastran to competitive solvers, including lechnologies addressing translations
ot other switching issues.

MSC docs not seck overbroad or irrelevant material — each of (hese categories of
documents address key issues in the cage. PTC is under subpocna and is obligated to produce these
materials.

Finally, MSC cannot agree to limit the search 0y ondy four PTC employeas (chosen
unilaterally by PTC counsel) without knowing PTC’s organimlional siruclure and whal will be
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contained in PTC’s production.  While MSC has indicated its willingness to narrow the personnel
- that need to be scarched, MSC will not negotiate blindly against itself® Accordingly, MSC cannot
agrec o exclude all other PTC personmel from the seope of the subpoena without some idea of what
those other people do. See Danis v. USN Comms., Inc., 2000 WL 1694325, at * 25 (N.D. IlL. Oct.
20, 2000) (directing that “scarch [focus] on the places where it is ‘most likely that [the} document|s)
will be found.”™); Radetsky v. Binney & Smith, Tnc., 1985 W1 234026, at * 13 {S.D.N.Y. Dec. 13,
1989) (requiring search for decuments "in aff places where [responsive] information might be
fornd. ™).

. MSCHASATTEMPTED TONEGOTIATE THE SCOPE OF THE SUBPOENA DUCES
TECUM,

Contrary to PTC s representations, MSC is not and wazs not “tnwilling to narrow the
subpocna’s seope.”™ From ils ongina} subpocna cover [elter -- which PTC fulled 1o attach to its
mation -- MSC has made its willingness to negotiate and discuss issues with PTC abundantly clear.
MSC simply was notable to accept PTC s proposal for the reasons described above and was not abie
torespond to PTC s proposal because PTC elected not to meet-and-confer or even notify MSC about _
its motion before it was filed.

In vrder to advance discovery, MSC is wilting to limit the scope of the subpoena to

those issues discussed in the preceding section. Since PTC has vet to respend to the proposal by

* PTC"s effort to cquate their proposal with the negotiations between MSC and ANSYS contradicts
the reality of ANSYS® response and draws no support from PTC's citation on that point, (See PTC
Briefat 5-6.) Uniike PTC’s position, ANSYS agreed to produce documents relating to non-Nastran
scalvers such as its own ANSYS solver. Indeed, when pressed by Your Henor on that point on
February 25%, ANSYS counsel confirmed that pasition.  See 2/25/02 Hre. Tr. ot 12, attached as
Exhibit B (“Judge Chappell: Would you agree that if they do function as solvers that they would be
relevant. .. .").
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MSC on February 26%, 1o the extent PTC’s cfforts to quash or 1imit this subpoena will be heard by

this Court, MSC respectfully asks tirat the Cowt order PTC to produce those materials, specifically:

PTC s organtzation chart containing personnel responsibic for its FEA solver
product(s),

Documents sufficient (o identily Geatures and lnclionalities ol PTC s FEA
solver Pro/MLCEHANICA; '

Documents relating to competition between MSC antd other providers of FEA
solvers or botwoen versions of Mastran and other I'EA solver products;

CAE or I'IlA market and competitive analyses, including any evaluation by
PTC of the market for stand-alons FEA solvers or FEA solvers thut ure
incorporated into CAFE software;

Documents regarding marketl share and revenue information for PTC
products containing I'EA solvers;

Documents regarding UAT and CSAR, including any analyses of their FEA

solvers, their corporate viabilily, market presence or strength, as well as any
PTC evalmtion of the acquisition of or avestment in either TJAT or CSAR.

Documnents regarding auy commubications or analyses relating to MSC’s

~acquisitions of UAT and CSAR ~ whether to the FTC, {o customers, or -

internally; and :

Documents regarding analyses or discussions relating to customer switching
from MSC.Nastran to competitive solvers, including teclmologies addressing
transtations or other switching issues.

FTC should produce these documents immediately, otherwise this Courl sheuld enter

the attached Proposed Ocder 1o require PTC ta provide (thosc materials.



CONCLUSION
For (he foregoing reasons, FTC s Motien to Limit or Quash Subpocna Duces Tecmm
should be denicd, and PTC should be ordered to comply with the subpoena with the modilicaliong

detailed in the attached Proposed Order.

Respectfully submitted,

. Smith (Bar No. 458441)
Marimichael O. Skubel (Bar No. 294954)
Michael 5. Becker (Bar No, 447432)
Bradford E. Biegon {Bar No. 453766)
Lanissa Paule-Carres (Bar No. 467907
KIRKLAND & ELLIS

655 15™ Street, N.W.

12* Floor

Washington, DC 20005

{202 §79-5000 Telephong

{202) §79-5200 Facsimile

Counsel for Respondents
MSC.Software Corporation

Dated: bMarch 1, 2002
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.S50FTWARE CORPORATION,

a corporalion.

Docket No. 9299

St L e M gt et

[PROPOSED| ORDER

UPON CONSIDERATION of Third-Party Parametric Technology Corpozation’s

Moticon to Limit or Quash Subpoena Duces Teermn,

IT IS HEREBY ORDERED that PTC s Motion 18 Dented,

IT IS FURTHER ORDERED that PTC shall produce by

PTC's organization chart conlaining personnel responsible for its FEA solver
product(s);

Documents sufficient t¢ identify features and functionalities of PTCs FEA
solver ProfMECHANICA;

Documents relating te competition between MSC and other providers of FEA
solvers or between versions of Nastran and other FEA solver products;

CAE or FEA market and competitive analyses, including any evaluation by
PTC of the market for stand-alone FEA solvers or FEA solvers that are
incorporated into CAE sofiware;

Documentsregarding market share and revenue information for PTC producis
contgining FEA solvers,

Documents regarding UAT and CSAR, including anv analyses of their FEA
solvers, their corporate viability, market presence or strength, as well as any
PTC evaluation of the acquisition of or investment in either UAL or CSAR.

Documents regarding any communications or analyses relating to MSC’s
acquisitions of UAI and CSAR - whether to the FTC, te customers, or
mternally;, and



. Documents regarding analyses or discussions relating to customer switching
from MSC Nastran to competitive solvers, including technologies addressing
translations or other switching issues.

Dated: This ___ day of March, 2002

> Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

Thig ig to certify that on March 1, 2002, T caused a copy of the attached MSC’s Responsc
to Parametric Technology Corporation’s Motion to Limit or Quash Subpoenas Duces fectim and
[Proposed] Order to be served upon the following persons by hand:

Henerable . Michael Chappell
Administrative Law Judge
Federal Trade Comtnizsion

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Richard B. Dagen, Esquire
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

P. Abbott MeCartney

Federal Trade Commission

601 Pennsylvanta Avetnie, N W,
Washington, DC 20580

Karen Mills, Esquirs

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

KIRKL.AND & EL.LIS
655 15™ Street, NW
Washington, D.C. 26305
(202) 879-5000 (tel )
(202} 879-5200 (fax)

Counsel for Respondents,
MEC. Software Corporation
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KIRKLAND & ELLIS

PARFEMCRSHIPS INCLUDING PROFESSICHAL CORFIRATIONS

655 Fiftaenth Stroog, MW
Washington, 0.C, 2005-57593
Gregg F. boCascio
Tes Call Witer CArmnlty: {202 BTG-A00D Facshmile:
{202} 879-5250 (202} BY9-5200

February 26, 2002
VIA FACSIMILE

Thane Dn. Scolt, Esq.
Palmer & Dodge

111 Huntington Avenus
Boston, MA 02199-7013

Re:  Subpoenato MTC m FTC v. MSC.Software
Decar Thane:

This letter addresses PTC s proposed subpocna response. As I previousiyindicated,
[ was out of the office last weck and unable to respond in detail proviously,

As an initial matter, despite the representations in PTC's Motion to Limit or Quash
the subpoena, MSC has previously offered to meet-amd-confer about the scope of the subpocna to
PTC and nurrow thal subpoena in order o limit any burden upon PTC while still providing MSC
with the documents it requires.

Indecd, during our telephone discnssion on Febmary 7, Irepeatedly proposed that we
discuss each category called for by the subpoeta in an eflorl Lo address your concern that the
subpoena was overbroad or unduly burdensome. Drespite my repealed cflorts, you refused to engage
in a discussion on those individual topics and mstead focused on PTC's overall unwillingness to
produce documents m response to the subpoeni.

Neveriheless, we concluded that Febriary 7% call as follows — and a5 vour letter of
that date concedes — you were to (1) discuss our conversation with PTC and (2) obtain an
organizalional chart of ¥TC to assist our efforts at narrowing the scope of the search necessary o
respond to the subposna. To date, PTC las not provided an orzanizational chart or any other
personnel information to MSC to aid in that process. On Thursday February 77, you also indicated
that you would get back to me carly in the next weck.

The nexi contact we had was one week later, when you sent me your letter late in the
day on February 14%, Tn that letter, for the first time, PTC raised its ereative argument that the
parties’ lintitations on discovery against one another sorachow scrved to insulate PTC from having



KIRKLAND & ELLIS

Thane D, Scott, Esq.
Felwruary 26, 2002
Page 2

to respond to MSCT’s subpocna. In that regard, T draw your allention to the fact thal the section of
the Scheduling Order that PTC relies upon deals with “ 100 document tequests, 530 miermogatories,
and 50 requests for admission™ — all discovery methods that 1may only be used by parties againat
parties 1o the Litigation. Conirast that with other portions of the schedulng order which discuss
third-party dizcovery using the proper term subpoena duces tecum. Had PT'C satisfied its meet-and-
confer obligations prior lo filing its Motion, we could have discussed this issue, Pleasc Jet me know
iFPTC will conlinuc 1o agserl this ‘objeciion’ to producing documents in response to the subpoena.

As T was onl of the office during the week of February 18™, I had a seeretary in my
office send you a quick letter to that effect on Febiuary 19 so that you would nol think that MSC
was ignoring PTC’s proposal.  As that letter made clear, MSC was in the process of evaluating
PTC’s proposal and would provide a response shortly.

Nevertheless —and without any sffort af satisfying PTC’ s mect-and -conler obligalions
—PTC fited its Motion to Limit or Quash on hat samc day, February 19", In an effort to support that
motion, PTC misrepresented that MSC was “unwilling to narvow the subpoena’s scope.” Although
PTC’s Motion was nol due on February 19", you made no effort to contact me that day to discuss
PTC s proposal, ihe deadlines facing PTC, or vour intention of filing that Motion.

In hindsight, PTC’s “negotiations™ at least appear o MSC to mdicale an desire to
avoid producing documents in response to the subpoena and frustrate MSCs eflorls at oblaitnng
discovery, FFor example, in our first discussion, you made repeated reference to an alleged “scrvice
defect”, yet refused to discuss how it was that you and your clicnl came into posscssion of the
subpoena or whe accepted service on hehalf of PTC. Similarly, PTC’s current “discovery limit™
argument is neither consistent with the scheduling order nor based upon a logical understanding of
discovery practice. MSC will certainly file a response to PTC’s motion, and if PTC wishes to
continoe along this path, the Court will be forced to address PTC’s refusal 1o either discuss the
specific requests in the subpocna or mect-and-confer on its motion prior to filing.!

! In that regard, you should be aware that the Cond indicated a strong desire for the parties to work
through theae mattcrs without the need for judicial intervention during yesterday’s heanmg on Ansys’
Motion to Limit or Quash.



KIRKLAND & ELLIS

Thane D. Scott, Ezg.
February 26, 2002
Bage 3

Neveriheless, I'want to realficm that MSC remains committed to aftempting to resoive
the issues separating our clients. Tn the hope that PTC also wishes to work throtgh these issues in
a good faith manner, [ have addressed PTC’s proposal in detail below.

MSC belicves PT'C's proposal Lo search Lhe files oMMessrs. Underwouod, Margaretos,
Short and Katsis to be a step in the right direclion toward obtaining a satisfactory production of
materials while reducing the impact of the subpoena upon PTC. Howover, without an organizational
chart or the hbenefit of teviewing the documenis at issue, we cannot agree te exclude all other PTC
persormel from the scope of the subpoena. Similarly, to ihe extenl thoge [our pentlemen were chosen
based upon the propesed subject-matter limitation in your letler (which 15 discussed helow), they
may not be appropriate on other issues that remain aufstanding. In any event, I expect that we could
agree that their files be searched and. after a review ol the materials provided and a PTC
orgamgalional chart, likely agree (that any remaining obligations would be narrow il not alrcady
satisfied by their materials.

With repard to your proposal that PTC only search for documents (hat refer to or
concern MSC? or NASTR AN-hased FEA salvers, MSC cannol agree to sach a limilation.

Specifically, and as we have previously discussed, MSC sccks discovery on the FEA
solver market (regardless of whether those products are Nastran-based or not) and must obtain that
discovery to defend its case, PTC's proposal ignores the fact that PTC’s Mechanica product
performs fAnite element analysis and containg an FEA solver - a faet acknowlcdged by PTC s own
Panl Cimino, who m his affidavil atlached to the Motion admits:

One complemeniary software module group within the Pro/Engincer
suite is @ product line called Pro/Mechanica, which incorporates
Sfinite eloment analysis (“FHEA") solver fechinology.

Under PTC?s proposal, the features and finctionahty of PTC’s ovn FEA solver
would be excluded from its document search and production. MSC wili require that PTC provide
materials sufficien! to identify the fcanures and functionalities of its FEA solver,

? MSC believes that PTC’s proposal that it provide “any documents that refer to or concern MSC™
can be further limited o be natrower 1 scope. Pleasc let me know it PTC would like to discuss
further timitations upon that portion of PTCs proposal.



KIRKLAND & ELLIS

Thane D. Scotf, Esq.
February 26, 2002
Page 4

Similarly, PTC s propuosal igueres MSC™s request and need for CAF or FEA markel
and competitive analyses, snch as any evaiuation by PTC of the markct for stand-alonc FEA sohvers
or FEA solvers that are incorporated inte CAE sofiwarc. Likewise, PTC s proposalipnores MSC's
request and need for market share and revenue information for FTC prodocts comaining FRA
solvers. MSC has requested, needs, and 15 entitled to (his information.

Likewise, PTC s proposal ignores Al and CSATR the companies whose acguigitions
arc the basis of the FTC s suit against MSC. 1f you were incloding those companies when you
refemred to MSC in vour Ictter, please let me know. (iherwise, those documenlts will also need to
be produced, including any analyses of their FHA solvers, their corporate viability, market presence
or strength, as well as any PTC evaluation of the acquisition of or myvestment 1n cither TTAT or
CSAR,

PTC’s proposal also ignores any communications or analyses relating to MSC's
acquisitions o UAT and CSAR -- whether ta the TTC, te customers, or intermally.

In addition, PTC’s proposal ignores analyses or discussions relating to cusiomer
switching from MSC. Nastran fo competitive solvers, including technologies addressing (ranslations

ot other switching issues.

As vou kmow, the eategories deseribed above are a significant limitation of the
information originally sought by MSC. - Please let me know at your carlicst convenienee whether
PTC is willing to provide this information.

Very truly yours,

Grege V. LoCaseio
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{1 the materials which we have already scarched znd, w
/@ the exenr relevany, produced.
@ Theyalso propose thar an e-mzil be sentto’
g all of the company's employees requesting anything
(a that is responsive to the original subpoena.And
i obv¥iously, Your Honor, that would just inundite us
i “with having to sort thretigh cnommous quantites of
1 duplcative matecia!, We'd hioee to identify it %e
e svould liave to sort it for responsivendss, We would
pet have to sort it for confidendality, sorrit for - '
11} privilege. And the relevant information tHat tht:y’rr:
it9 locking for isalready in the files of the
rg higherlevel mdn-iduals
r4; . Thisis —
ra JUDGE GCRAFPPELL: When jruu'rc involfved in
16 Heigation and yom get 1 praduction refjuest, how do Four
17 determine svhat 0o produce? Do you assign a pmfegm
(g an attorney? What do you do in that case?
ne  MA.DONOVAN: I'm sorry. When I teetive a
P subpoond; Yoer FHonir? _
p1  JUDGE CHAPPELL: & producton réguést ina
12 lawsuit, in litgation, if your company is helng SUE:cL
&7 and you get a teguest 0o produce?
pa MR, DONOVAN: I sit dovwr with the retevant
ks personnci who have responsibitity in the area. 'talk

Page 10

1 about wheat Jocoments they penerate, 1 talk about whete
[ they are and who would have them, _

# JUDGE GHAPPELL: At }r{-u the i‘l}]mus& atmmt}*

w for ANSYS? ’

m  MA. BONOVYAN: No, I'm not, Your Honor,

& JUDSE GHAPPELL; Do they have one?

m  MA. DONOVAN: Yes, Your Honok, It

m Mr. Becunda who I referred 1o eaclier, L

¢ We sat down, with Mr. Secunda, we saf down with
v the relevant heads of markcting, sales, the CEO, the
11 hiead of B&D znd determined whers in Eict the matf:ml
tta would be located. .

s JUDGE CHAPPELL: And do they have a 'pam;gal

4 of staff within the company?

ng M BONGOYAN: They do not to m}rknowmdge.

ng Your Hunor,

1 JUDGE CHARPELL: Then who handles the

nel doeungents that would eome in in this scenariof Who

Hu would collate if, put everything thgether, puot it in

e boxcs? . .

1 MR. DONOVAN: In this case, Your Honor, they

= came to Me Secundz, Mr Secunda then turnerl them over
=y to our office for collating, sorting, sortiog for

ke confidentiality, for privilege and similar insnes.

i) is: Did yoorr clicnt banodle thiy subpoena the same way
g von would handle a request for pmducmn iF o weet
Bl DALty to 8 lewsnit?

v MB. DONOVAN: Yes, Your Honer Thf:y'aal; kv, -

[ with me and all of those seaipricyel exeentives i w
w determincd fom their knowledge of the snmpany
@ the inforomaton wonld be, 30d M Secunda then
¢ communicated with the refevant individuals to obtadn

| m the rosponsive docurnents,

o JUDGE CHAPE ELL: Okay. . . s

(g - MA. DONGVAN: 1n Zdﬂ'lﬂﬂlll to thiy rtq_ucstfm:

vz searching the files of some 31-ples additinat Pmp],e,
ttet Your Honor, M3C has roguested that we prothice:
it information reladve o mmpﬁjﬂnnhﬁtwcﬂnﬁﬂﬁﬂ a
(5] MSC in the FEA solver matdoet,

e With respect to thae ANSYS famﬂy of solvery, -
p7 Your Honot, we have in fact socbed chat infoi-mamn,
pe praduced chat infarmation,- .
(15} Qur objection to chat spem:[' iC tegest inthic- -

ey mndificd M5C demsneds, Yoo Honor, is that ft cxtends
1#11- hevond solrer praduets and into products which MSC
e coticedes are merely complementary products, -

my  ‘They doagree that we do not need o produce:
ey documents relating to cortain products sich as the
=1, CADKOE family of products. But they are inststlng on -

F

1] pmdu-:uun of matm:ﬂs such as thoss reladng to -
@ consvlting services, the Wotkbench pmduﬂt and T.he
@ Designipace product.
W JUDGE CHAPPELL: Ace.they mill msmﬂng on’
5 computcraided design softwsae that functions as FE:*!
1] sofrware?
w1 MR. DONOVAN: Yes, Your Hunnr
g - JUDGE CHAPPELL: Ga ahead. :
m MR DONOVAN: Anda porton of that matm-inl

ny would be the ANSYS family uf solvers and*rhat matcri

" 447 has been produced,

tz  Onr ohjrction is that they go boyond that to

i1 products which in face de oot finction as sotvers iha
pa wiy that is in any way competitive with the NASTRA
ns product or with the ANSYS solver product.

e JUDGE CHAPPELL: Wil you agtes that if chey
17 do functon as soliers tha they would be: rclcvn.ﬂt if
ne the software — :
ne MR DONDVAN: Wc agrec tliat thosc prodicts -
po which are substirutahle for tHe ANSY'S salver adid-thie
£ ANSYS family of solvers and the MSC/ASTRAN solwi
e relevant,

ey JUDGE CHAPPELL: 56 you're dlsagrﬂt:mgﬂﬂ whic

4 software is subsitumble?
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KIRKLAND & ELLIS

PARTHERSHIPS FKCLUIDMNG PROFESSIOMAL CORFORATHIMNG

G55 Miteanth Swest, MY, -
Wazhington, D.C. 20005

Grepg F. LoCasnio
To Call Witar Cirecily: 202 3795000 Facsimile;

(202) 370-5200 202 g7-520

Janwary 25, 2002

Parametric Technology Corporation Parameiric Technology Corporation
¢/o €. Richard Harrison ¢/o David R, Friedman

T'resident 128 Technology Dr.

128 Technology Dr. Waltharm, MA 02453-8905

Waltham, MA 02453-8905

Re:  MSC.Soltware Antitrust Litigation
(entlemen:

As you may know, MSC.Sofbware is the defendant in a matter brought by the Federal
Trade Commission relating to Finiie Elecment Analysis (FEA™ and other CADYCAE software.
Kirkland & Flkis represents MSC.Sofiware in (hat matter,

. As part of its complaint againsi MSC, the FTC has placed at issue compelition in the
markets for FEA software and CAD/CATE software containing FEA components. In order to
adequately delend against the FTC’s allegations, MSC necds to gather information relating to these
issues from Pararneiric Technelogy Corporation and others in the marketplace. Accordingly,
enclosed you will find a subpoensa for the production of documents in the FTC v. MSC maiter.

Having been subject to significant discovery by the FTC in this matter, and as a third
party in other matters, MSC certainly understands and appreciates the effort neccssary to respond
to this request. As aresult, we have tried to limil the scope ofthe subpoena whenever neeessary 5o
a3 to provide MSC only with the doeuments necessary to our defense while avoiding undue burden
on Parameiric Technology Corporation. In that regard, please feel fres to call me after receiving the
subpoena to discuss any concerns or questions you may have.

Unfortunately, the I'TC’s case is proceeding on an expedited discovery and irial
schedule. As a result, we have provided a retumn time of two-and-a-half weeks on the subpoena.
MSC 18 more than prepared to help you in every way necessary to meet that deadling - ineluding by
providing legal assistant or temporary attoricy help (al MSC’s cost} upon your requesi.
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Finally, we wish to make vou yware that 1 protective order has been issued in this
¢ase to preserve the confidentiality of certain materials, 2 copy of which is attached to this letter, In
providing documents pursuant to the subpoena, you may designate material as “Confidential” or
“Restricted Confidential, Attomey Fyes Only” pursuant to the definitions of those terms in the
protective order, By doing so, you will be able to restrict access to your documents so as to avoid
any concerns about confidentinl business materials being availabie to your compelilons, customers,
or the public.

Agpain, T wanl 1o emphasize thal you should feel free fo call me to discuss any
questions or concerns.

Very Truly Yours,

Gregg F. LoCasecio
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KIRKLAND & ELLIS

EARTHEREHIFS INCLUDIHG FROFESSION AL CORFORATIONS

655 Fiftsanin Strael, MYV,
Washingtor, D.G. 20005
To Call Wriler Cirecty: '

(202) 8785200 202 A7S-5000 _ Facsirmile:
gregg_locasclo@de. kirktand.com 207 879-5200
Febimary 19, 2002
VIA FAX
Thane Scott
Palmer & Dodge LLP

111 Huniington Avenue At Pmdantml Center
Boston, MA 02199-7613

Pear Thane:

" I have received your Jetter of last week, but have been out of the office. We will be
providing a response shortly.

Sincerely,

e 3g Holascio)bne?
o |

g LoCascio

Chicaan I nAdrin [EE N TN FES ' Bl Wl



